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Appearance:  Attorney for Taxpayer

Synopsis:

On March 24, 1994, Illinois Department of Revenue (the "Department")

issued notices of assessment for late payment penalties and interest due

to TAXPAYER (the "Taxpayer").  The notices covered the months of May,

1993, and July through October, 1993 .  The taxpayer had paid the tax due.

He requested a hearing on the issue of abatement of penalties based upon

the fact that an employee of the taxpayer failed to timely file the

returns.  The taxpayer also asserted that there was no willful neglect

or intentional disregard of the revenue laws on his part.  The taxpayer

did not present a reasonable cause, as interpreted by the Department, to

abate the penalties.  It is recommended that the penalties be upheld in

their entirety.



Findings of Fact:

 1. The Department's prima facie case was established by

admission into evidence of Dept. Ex. Nos 1-3.

2. CPA, a Certified Public Accountant, was employed by the

taxpayer and was responsible for the filing and payment of taxes due to

the Department during the periods in question.  Dept Ex. No. 2; Tr. pp. 11-12

3. In May, 1993, CPA notified the taxpayer that she had not filed

returns for the months of March and April, 1993.  Tr. p. 12

4. CPA was terminated by the taxpayer in January, 1994, for

excess absenteeism among other things.  Tr. pp. 12-17

5. There was no intent to deceive the Department, nor was there

willful neglect or intentional disregard of the revenue laws in this

matter on the part of the taxpayer.  Dept. Ex. No. 2; Tr. p. 19

6. The taxpayer had sufficient funds at the time to pay the tax.

Tr. pp. 19-20

Conclusions of Law:

The Illinois Constitution provides for the imposition of the

Retailers Occupation Tax and related taxes pursuant to Article IX

Sections one and two of the Illinois Constitution of 1970.  They state:

§ 1. State Revenue PowerState Revenue Power

The General Assembly has the exclusive power to raise
revenue by law except as limited or otherwise provided
in this Constitution.  The power of taxation shall not be
surrendered, suspended, or contracted away.

§ 2. Non-Property Taxes-Classification, Exemptions, Deductions,Non-Property Taxes-Classification, Exemptions, Deductions,
Allowances and CreditsAllowances and Credits



In any law classifying the subjects or objects of non-
property taxes or fees, the classes shall be
reasonable and the subjects and objects within each
class shall be taxed uniformly.  Exemptions, deductions,
credits, refunds and other allowances shall be
reasonable.

Under the Retailers Occupation Tax Act and related laws, the State

of Illinois imposes a penalty for failure to make a return or pay tax

pursuant to 35 ILCSILCS 120/5 as follows:

§5.  In case any person engaged in the business of selling tangible
personal property at retail fails to file a return when as herein
required, but thereafter, prior to the Department's issuance of a
notice of tax liability under this Section, files a return and pays
the tax, he shall also pay a penalty in an amount determined in
accordance with Section 3-3 of the Uniform Penalty and Interest Act.

The Uniform Penalty and Interest Act is found at 35 ILCSILCS 735 and §3-3

addresses the issue of imposition of a penalty for failure to file or pay a

tax that is due.  It states:

§ 3-3. A penalty of 5% of the tax required to be shown shall be
imposed for failure to file any tax return on or before the date due
(penalty for late filing or nonfiling).  If the unfiled return is filed
before 21 days after notice by the Department, no late filing or
nonfiling penalty shall be assessed.  If a penalty for late filing or
nonfiling is imposed in addition to a penalty for late payment, the
total penalty due shall be the sum of the late filing penalty and
the applicable late payment penalty.

Section 3-8 of the same act addresses the issue of when penalties

can be abated.  It states:

§ 3-8.  No penalties if reasonable cause exists.  The penalties
imposed under the provisions of Sections 3-3 and 3-4 of this Act shall
not apply if the taxpayer shows that his failure to file a return or
pay tax at the required time was due to reasonable cause.
Reasonable cause shall be determined in each situation in
accordance with the rules and regulations promulgated by the
Department.  At the request of the taxpayer, such determination
shall by made by the Department before the imposition of the



penalty.  A taxpayer may protest the imposition of a penalty under
Section 3-3 or 3-4 on the basis of reasonable cause without
protesting the underlying tax liability.

Pursuant to the authority granted by the legislature, the

Department has promulgated rules interpreting reasonable cause at 86

ILL. Admin. Code ch I, Sec. 700.400.  It states:

a) (Section 3-8 of the Act)

b) The determination of whether a taxpayer acted with
reasonable cause shall be made on a case by case basis
taking into account all pertinent facts and circumstances.
The most important factor to be considered in making a
determination to abate a penalty will be the extent to which
the taxpayer made a good faith effort to determine his
proper tax liability and to file and pay his proper liability in
a timely fashion.

c) A taxpayer will be considered to have made a good faith
effort to determine and file and pay his proper tax liability
if he exercised ordinary business care and prudence in doing
so.  A determination of whether a taxpayer exercised
ordinary business care and prudence is dependent upon the
clarity of the law or its interpretation and the taxpayer's
experience, knowledge, and education.  Accordingly, reliance
on the advice of a professional does not necessarily
establish that a taxpayer exercised ordinary business care
and prudence, nor does reliance on incorrect facts such as an
erroneous information return.

d) The Department will also consider a taxpayer's filing history
in determining whether the taxpayer acted in good faith in
determining and paying his tax liability.  Isolated
computational or transcriptional errors will not generally
indicate a lack of good faith in the preparation of a
taxpayer's return.

e) Examples of Reasonable Cause.  The following non-exclusive
list of situations will constitute reasonable cause for
purposes of the abatement of penalties:

1) Reasonable cause for abatement of penalty will exist
if a liability results from amendments made by the
Department to regulations or formal administrative
policies or positions after the return on which the
liability was computed was filed.



2) Reasonable cause for abatement may also be based on
the death, incapacity or serious illness of the
taxpayer (or his tax preparer) or a death or serious
illness in his or her immediate family which causes a
late filing and payment of tax due....

3) An unavoidable absence of a tax payer (or tax
preparer) due to circumstances unforeseeable by a
reasonable person may also constitute reasonable
cause for purposes of abatement of the penalty.  An
unavoidable absence does not include a planned
absence such as a vacation.  In the case of a
corporation, estate, trust, etc., the absence must have
been of an individual having sole authority to file the
return (not the individual preparing the return) or
make the deposit/payment.

4) Factors beyond taxpayer's control such as destruction
by fire, other casualty or civil disturbance, of the
taxpayer residence or place of business records.

5) Taxpayer mailed the return or payment to the
Department in time to reach the Department on or
before the due date, given the normal handling of the
mail.  However, through no fault of the taxpayer, the
return or payment was not delivered within the
prescribed time period.  This fact situation would
constitute reasonable cause for abatement of the
penalty.

6) Reasonable cause will exist for purposes of abatement
of the penalty if a taxpayer makes an honest mistake,
such as inadvertently mailing a Department of Revenue
check to a local government, another state's
Department of Revenue, or the Internal Revenue
Service.

7) An Illinois appellate court decision, a U.S. appellate
court decision, or an appellate court decision from
another state (provided that the appellate court case
in the other state is based upon substantially similar
statutory or regulatory law) which supports the
taxpayer's position will ordinarily provide a basis for
a reasonable cause determination.

A late filing penalty can be imposed where full payment of tax is

made with the late filed return.  The Department of Revenue v. Shore Line

Petroleum Company, 7 Ill.2d 186 (1955).



On the back of each of the assessments issued to the taxpayer in

this matter was the statement, "The circumstances of the late filing of

your return do not constitute a 'reasonable cause' as currently defined

by the Department".  The notices of assessment are presumed to be correct

and the taxpayer has failed to meet his burden of proof to overcome the

Department's prima facie case.  Masini v. Department of Revenue, 60

Ill.App.3d 11 (1978) citing Anderson v. Department of Finance, 370 Ill. 225

(1938).

There is no provision in the revenue acts for an abatement of late

filing penalties based upon the fact that a taxpayer relied upon a

certified public accountant to file the taxes and the accountant failed to

timely file them.  In fact, the representative of the taxpayer testified

that he was aware that the employee had not filed the returns for March

and April in a timely manner.  It could be presumed that the taxpayer had

notice that the employee was not, in fact, filing the returns in a timely

manner.

There is also no provision for abatement of penalties in the revenue

statutes or rules due to the lack of willful neglect or intentional

disregard of the revenue laws by the taxpayer.

It is therefore recommended that the Director of the Department

uphold Notices of Assessment numbers XXXXX in their entirety.

Respectfully Submitted,

_________________________________
Barbara S. Rowe
Administrative Law Judge
January 12, 1996


